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DISCUSSION AND RATIONALE:

In the 2013 Legislative Session the General Assgmalended language in GS 87-97(e). The amended
language declares a well permit as “issued” iftbalth department fails to act, issue or deny #renfi, within
30 days of receiving the permit application. Htifer provides that the local health department oraflenge
the “issuance” through the Office of Administratidearings.

The new language reads:

Within 30 days of receipt of an application to construct or repair a well, a local health department shall make a
determination whether the proposed private drinking water well can be constructed or repaired and operated in
compliance with this Article and the rules adopted pursuant to the Article and shall issue a permit or denial
accordingly. If the health department fails to act within 30 days, the permit shall automatically be issued, and
the local health department may challenge issuance of the permit as provided in Chapter 150B of the General
Satutes.

The enactment of this new language has createnlisaguestions on how local health departmentsoare t
respond and the potential implications to the “endtic” issuance of a well permit. While discussi@ontinue
between the Section and the Attorney General'setihere remains legal uncertainty around the aeguage.
The information below is intended to offer somedguice pending further clarifications. Local health
departments are encouraged to submit questionsntinanot have been considered in the document.
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RESPONSE/INTERPRETATION:

Questions

1.

If the health department does not conduct a siduation within 30 days (regardless of reasons) the
permit is issued under the new language. Formip&automatically” issued under such a circumstanc
is the health department (DHHS) considered to lnsstged the permit?

Response: Yes. The Department by statute, thrtheglocal health department, is responsible for
issuing private drinking water well permits. Tlamduage passed in Session Law 2013-413 does not
negate that responsibility but merely places antiathél burden on the health department to issee th
permit within 30 days. Failing to conduct the staluation, regardless of reason, within the priesed
30 days simply causes the health department ta€fshe permit “automatically”.

Does the 30 day time limit apply to applicationatttvere submitted before the effective date of the
legislation?

Response: No. Since the legislation did not spadiy address that issue only applications suladitt
after the effective date of the legislation woué/é the 30 day time limit.

Where a permit has been issued “automatically’r &@fedays is the health department required teeissu
something in writing? If so, what?

Response: Yes. The health department should &gssuigten permit indicating that the permit was
issued “automatically” after 30 days pursuant ®@dtatute. The permit should also include clear
language that the well permit site was not evatliaiethe health department in accordance with well
permitting rules and the potential implicationsaafing on a permit without a site evaluation having
been performed. Potential implications includelsvbging located in unapproved locations and fgilin
inspection, well locations negatively impactingading properties such as voiding septic permits.

Is the well driller still responsible for requegian installation inspection and does the health
department conduct the inspection?

Response: Yes. The well driller is still respofesiior requesting an inspection and completing all
requirements pursuant to existing well constructaams and rules. The health department is also
required to perform an inspection pursuant toxateng well rules and laws.

If yes to both parts of question #3 what does #adth department issue as part of the final inspe®t

Response: Upon completing the inspection andriopthie well to be properly constructed and in
accordance with all required setbacks, the he@gadment would issue an “as built” drawing of the
well location along with the Certificate of Compéet. If the well is not properly constructed or &bed
the health department would not issue a Certifioh8ompletion. In this situation the health
department should issue an Intent to Suspend cokeeor the permit that was issued “automatically”.

If the well driller utilizes an “automatically” is&d permit and improperly sites a well or sitesedl m
such a way that it impacts the use of an adjoiprmogerty (i.e., invalidates an existing septic pérm
the health department (DHHS) responsible?

Response: It is not clear where the lines of resjdity would exist for permits “issued” on th@ 8ay
limit.



7. Can the health department simply issue a permiatlemere an application is approaching the 30 day
time limit?

Response: No. There must be a basis, in ruleagrda which to deny or issue a permit.

8. Can the health department refuse to accept thécapiph if the applicant cannot have the site prega
for evaluation within 30 days?

Response: The rules state that an application poivate drinking water well shall be submittedhe
health department and shall contain certain inféiona If any part of the information required et
rules is missing or incomplete then the health depent is under no obligation to accept the
application. Once the applicant has successfultyrstted all required information to the health
department, for the well permit application, thed2y time period begins.

9. Is a permit issued “automatically” valid for 5 year
Response: Yes. The “automatically” issued pernoiil be valid for 5 years unless revoked.

10.1s the property owner or his agent required tofpdkie health department prior to well construction
pursuant in accordance with the rules?

Response: Yes. The requirements for constructimglbremain unchanged and must be conducted in
accordance with existing well construction ruled &aws.

11.1f the health department conducts a well site eatabn, within the 30 days, and determines that a
variance would be required (in order for a permibé issued) can the permit be denied in ordeio s
the clock on the 30 days?

Response: Yes. The permit may be denied on the bbthe site evaluation. Variances for private
drinking water wells are only issued by State repngatives of DHHS. Health departments cannot
assume that a variance would be granted and thieredmnot issue a permit until a decision is reedler
regarding the variance.

12.How does the health department go about challerthmgssuance of an “automatically” issued permit?

Response: It appears from the statutory languagetib responsibility for filing an appeal restiwihe
local health department and not with the Departm@iie new language does not include the
Department in the appeal process and there remacestainty about the interpretation. If the healt
department wished to challenge the issuance ohatofatically” issued private drinking water well
permit it would file a petition under the provisgaof Chapter 150B of the General Statutes. bitg
an appeal would prohibit any construction of thdl wetil the appeal was resolved.

NOTE: Position statements are policy documents to clarify how to interpret or enforce alaw or rule.
They are not enforceable on their own, but are intended to promote uniform inter pretation and
enforcement of the underlying law or rule.



